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HOLD HARMLESS AND INDEMNITY AGR

When might a municipality require o

e Private enfity performing ser
(security, janitorial, construct

o Allowing public to utilize

e Management of
aquatic centers

e |nspection se




HOLD HARMLESS AND INDEMNITY AGR

What is Indemnity under the Common Law?

Indemnity is a longstanding common law principle that shifts liability to
for technical reasons despite its lack of negligence. In Houdaille Industri
the Florida Supreme Court defined indemnity as follows:

Indemnity is a right which inures to one who dischar
between himself and another, should have been
only where the Whole fault is in the one against

It shifts the entire loss from one who, althou
obligated to pay, because of some vicari
another who should bear the costs b
former is held liable.

The Court noted that there can be no indemni
without fault. Accordingly, there can be no
without any fault. The Houdaille court, whi
indemnity, determined that Florida Wir
the supplier of the product that alle
engaged in negligence which ca
plead that its liability, if any, wou
based upon the wrongdoing



HOLD HARMLESS AND INDEMNITY AGREEMENTS

What if, ultimately, no one is liable to the Plaintiff?

Oftentimes, common law indemnity is sought from another defendant eary in a case in order o
recoup litigation expenses and fees incurred by a party asserting that it is being sued solely for the
negligence of another. Being sued, however, as a result of another’s alleged negligence does not
necessarily entitte one party to obtain indemnification from another under common law, even if the
claims are pled against the indemnitor for vicarious or derivative liability only.

For instance, in Amisub of Florida, Inc. v. Bilington, 560 S.2d 1271 (Fla. 3d DCA 1990), the plaintiff
brought a medical malpractice claim against Dr. Billington and the hospital at which he worked,
Amisub, solely under the doctrine of respondeat superior. The doctor's carrier refused to accept
tender of the hospital’s defense, and the case proceeded to trial with each defendant having
separate counsel. Following a defense verdict on liability, the hospital sued Billington to recover fees
and costs expended in its successful defense. The Third District entered summary judgment in favor of
Dr. Billington, and the Third District, applying the common law indemnity definition of Houdaille,
affrmed because common law indemnity only applies when a party is actually held liable because
of the vicarious wrongdoing of another. Since both Bilington and the hospital were not held liable
by the jury, the concept of common law indemnity did not exist.

Common law indemnity is a limited concept, requiring that one party actual be held liable for the
actions of another. Mere allegations are not sufficient.



‘ CONTRACTUAL INDEMNITY

Given the limits of common law indemnity, contracting parties — both governm
contractual indemnification, requiring one to indemnify the other for fees an
irespective of whether there is an ultimate finding of fault or negligence.

While Florida law does allow, in certain circumstances, a party to be in
disfavored. In Cox Cable Corp. v. Gulf Power Co., 591 So.2d 627 (Fla
wires and appliances to Gulf's existing utility poles. Prior to allowing
containing the following provision:

Licensee [Cox] shallindemnify, protect and save
[GULF] forever harmless from and against any
and demands for damages to property and i
any persons including, but not restricted t
and employees of any contractor or su
for Licensee...which may arise out of
maintenance, presence, use or re

When an employee of a cable installation
he sued Gulf in negligence for failure to
court of appeal, while recognizing tha
viewed with disfavor, determined th
negligence was less stringent, and
indemnification. The Florida Supr:
was insufficient to provide ind
parties who are jointly liable



WAIVER OF SOVEREIGN IMMUNITY

(1) Inaccordance withs. 13, Art. X of the State Constitution, the state, for itself and for its agencies or subdivisions,
hereby waives sovereign immunity for liability for torts, but only to the extent specified in this act. Actions at law
against the state or any of its agencies or subdivisions to recover damages in tort for money damages against the
state or its agencies or subdivisions for injury or loss of properly, personal injury, or death caused by the negligent or
wrongful act or omission of any employee of the agency or subdivision while acting within the scope of the
employee’s office or employment under circumstances in which the state or such agency or subdivision, if a private
person, would be liable to the claimant, in accordance with the general laws of this state, may be prosecuted
subject to the imitations specified in this act.

(5)(a) The state and its agencies and subdivisions shall be liable for tort claims in the same manner and to the same
extent as a private individual under like circumstances, but liability shall not include punitive damages or interest for
the period before judgment. Neither the state nor its agencies or subdivisions shall be liable to pay a claim or a
judgment by any one person which exceeds the sum of $200,000 or any claim or judgment, or portions thereof,
which, when totaled with all other claims or judgments paid by the state or its agencies or subdivisions arising out of
the same incident or occurrence, exceeds the sum of $300,000.

(19) Neither the state nor any agency or subdivision of the state waives any defense of sovereign immunity, or
increases the limits of its liability, upon entering info a confractual relationship with another agency or subdivision of
the state. Such a contract must not contain any provision that requires one parlty to indemnify or insure the other
parly for the other parly’s negligence or to assume any liability for the other party’s negligence. This does not
preclude a parly from requiring a nongovernmental entity to provide such indemnificalion or insurance. The
restrictions of this subsection do not prevent aregional water supply authority from indemnifying and assuming the
liabilities of its member governments for obligations arising from past acts or omissions at or with property acquired
from a member government by the authority and arising from the acts or omissions of the authority in performing
activities contemplated by an interlocal agreement. Such indemnification may not be considered to increase or
otherwise waive the limits of liability to third-party claimants established by this section.



SECTION 19 — INDEMNITY BETWEEN
GOVERNMENTAL AGENCIES

Mutual Aid between law enforcement.

Vogel v. City of Miami. City of Miami sought assistance from Brow
services before an expected unrest during Free Trade of th
Miami.

City of Miami argued that it was not responsible for
liability only for officers, employees or agents of t
sov ereign immunity law.

Mutual aid agreement provided, “Each p
pursuant to this agreement, agrees to a
party's own employees while engag
provisions of Section 768.28, Florid
waive any immunities granted p

If BSO employees acted a
answer for their tortious
either agency to inde

Any agreements



CONTRACTING WITH PRIVATE ENTITIES - CAN
MUNICIPALITY BE LIABLE FOR TORTIOUS ACTI
NON-EMPLOYEES

. Private entities and their employees will seek to be deemed agents of the municipality
of the statutory cap, and its employees are immune fromsuit completely.

o Municipalities, depending on circumstances, may desire to have non-employe
an agent of the entity, coverage ratesmay be lower because of the statuto

o Lovelace v. G4S Secure Solutions, Inc., 320 So.3d 178 (Fla. 4th DCA 20
security services at the Brow ard County Government Center. Lovel
and claimed that G4S was negligent in failing to defect and re
immunity.

ARTICLE 5. INDEMNIFICATION
G4S shall atf all times hereafter indemnify, hold harmless and
this Agreement) officers, agents, servants, and employee
action, demands, claims, losses, liabilities and expendi
(collectively, a *Claim”), raised or asserted by any pe
caused, in whole or in part, by any intentional, re
agents, or servants, arising from, relating to, orin

ARTICLE 6. INSURANCE
6.1 GA4S shall maintain, at its sole expe
stated herein), at least the minimu
conditions stated in this Article.

9.6 Independent Contracior.
G4S nor its agents shall act



G4S AGREED THAT IT WAS INDEPENDENT,
THAT END THE ANALYSIS?

A security guard from G4S, working on the date of the incident, testified that she worked alo
that she supplemented the Broward County's own security team assigned fo the Broward
one person at the front desk, two people watching security cameras, two people pe
government center, one person outside, one person in the garage, and one person i
be two supervisors from the county. This security guard testified that she reporte
report to anybody from G48S.

Security was responsible for checking the perimeter of the Broward Gov
policy of Broward County to check the perimeter once an hour.

The frial court found that G4S was an agent of Broward County.
agreement seemingly to avoid an agency relationship, the “ot
of control over G4S's operations that creates an agency relati
Broward County's extensive confrol: Broward County's conir
Broward County's standard operating procedures, Bro
County'sright to audit the records of G4S.

The frial court concluded that G4S was entitled t

o To avoid having a private entity’s
exercise confrolover them. The n

. Factors courts look at: hiring/fi
employees, establishing cri



NASO V. HALL, 338 So.3d 238 (Fla. 4t

o 768.28(9) or 768.28(5)
e 5-—limits judgment to 200/300

e 9 - provides absolute immunity to individuals where indivi
or in a manner exhibiting wanton and willful disregard

e 9 - provides absolute immunity to entity where th
a manner exhibiting wanton and willful disrega

In Naso, G4S guard Hall directed an elderly m
man was later observed on camera with an
report. The assailant knocked the elderl
and Broward County for negligent securi

Section 768.28(9)(a) extends to c
are deemed agents of the stat

Court affirmed limited sov
Court determined t

having engaged
corporatfions.



SOVEREIGN IMMUNITY WAIVED FOR TORTS, NOT
CONTRACTS

American Home Assur Co. v. National Railroad Passenger Corp., 908 So.2d 459 (Fla. 2005)

An 82-ton combustion turbine engine was damaged in a train collision after the hauler rig carrying the turbine became immobilized on a
railroad crossing. Kissimmee Utility Authority, a governmental entity, was one of the defendants. KUA entered into an indemnity
agreement with a private entity, and argued that the indemnity provisionis void and unenforceable because KUA could not waive

sov ereign immunity beyond that authorized in §768.28. CSX and Amtrak argued that a dispute over anindemnity provision is a matter of
confract, not tort law, and thus KUA had unlimited liability.

The indemnity provision in the crossing agreement contract between KUA and CSX provides that KUA “assumes all liability for, and
releases and agrees to defend, indemnify, protect and sav e [CSX] harmless” for all loss of or damage to property of CSX or third parties at
the crossing or adjacent to it, all loss and *473 damage on account of injury to or death of any person on the crossing, and all claims and
liabilities for such loss and damage.

GIVEN THAT KISSIMMEE UTILITY AUTHORITY, A MUNICIPAL AGENCY UNDER FLORIDA LAW, AGREED BY CONTRACT TO INDEMNIFY A PRIVATE
PARTY, IS THE AGREEMENT CONTROLLED BY THE RESTRICTIONS ON WAIVER OF SOVEREIGN IMMUNITY FOUND IN FLORIDA STATUTE § 768.28?

By its plain language, section 768.28 only applies to “actions at law against the state or any of its agencies or subdivisions to recover
damages in tort.” The indemnification provision at issue here is based on a contract between KUA and CSX. KUA entered into the crossing
agreement with CSX, whereby CSX granted KUA alicense to construct, use, and maintain a priv ate road grade crossing over CSX's
railroad tracks. For KUA, this crossing agreement ensured that there would be v ehicular and pedesirian access to the power plant site. In
return forreceiving the license, KUA agreed to “defend, indemnify, protect, and sav e [CSX] harmless from and against [designated losses
and casualties].” Based on the definition of the term “Railroad” in the agreement, KUA also agreed to defend and indemnify *“any other
company ... whose property [af the crossing] may be leased or operated by [CSX]" and “any parent, subsidiary or affiliated system
companies of [CSX]."” In the indemnification provision, KUA specifically recognized that the use of *[CSX's] property, fracks, and right-of-
way involves increasedrisks” and agreed to defend and indemnify CSX *as further consideration for the grant of this crossing right.” Thus,
we conclude that the statutory provision governing tortrecovery actionsis not applicable here and answer the second certified question
in the negative.



LESSONS OF KUA

Municipalities should, when possible, not enter into @
with private entities. Doing so could create unlimi
tortious conduct for which the municipality may b

There may be situations where a municipalit
Mmay require access across train fracks. It
protections should be made against ac

Indemnity provision could invoke t
up through and including the so

If accepting indemnity u
defense and attorney’s

If the municipality
municipality sh
potential risks



FDOT V. SCHWERFRINGAUS, 188 So.3d 8

Estate sued for death in a rairoad crossing accident. Sued rairoad and FD
the Estate, Court entered judgment requiring FDOT to indemnify railroad i

FDOT appealed judgment. 1936 Agreement allowed the State Roa
and maintain a road ov er the rairoad tracks owned by CSX pred
indemnify and sav e harmless [CSX Predecessor]| from and agai
growing of the construction, condition, maintenance, alterafi
described.”

Second Certified Question: IS DOT'S LIABILITY UNDER TH
768.28(5), FLORIDA STATUTES (2002)¢

However, we have previously held that the liabili
This holding is supported by the principle that “
clear and unequivocal.” Waivercannot be
sovereign immunity must be strictly constr
applies only to tort claims. § 768.28(5), Fl
liable for tort claimsin the same man
on that liability) (emphasis added).
immunity, statesthatit only appli
908 S0.2d at 474. We herebyre
second certified questionin t



SAMPLE MUNICIPAL INDEMNITY CLAUSE

A. Contractorshall defend at its expense, pay on behalf of, hold harmless and indemnify the City, its officers,
employees, agents, elected and appointed officials and v olunteers (collectiv ely, “Indemnified Parties”) from
and against any and all claims, demands, liens, liabilities, penalties, fines, fees, judgments, losses and
damages (collectively, “Claims”), whether or not a lawsuit is filed, including, but not limited to Claims for
damage to property or bodily or personal injuries, including death at any time resulting therefrom, sustained
by any persons or entities; and costs, expenses and attorneys’ and experts’ fees at trial and on appeal,
which Claims are alleged or claimed to hav e arisen out of or in connection with, in whole or in part, directly
or indirectly:

(i) The performance of this Agreement (including any amendments thereto) by Contractor, its employees,
agents, representatives or subcontractors; or (i) The failure of Contractor, its employees, agents,
representatives or subcontractorsto comply and conform with applicable Laws (as defined herein); or (i)
Any negligent act or omission of the Contractor, its employees, agents, representatives, or subcontractors,
whether or not such negligenceis claimedto be either solely that of the Contractor, its employees, agents,
representatives or subcontractors, or to be in conjunction with the claimed negligence of others, including
that of any of the Indemnified Parties; or (iv) Any reckless or intentional wrongfulact or omission of the
Contractor, its employees, agents, representatives, or subcontractors; or (v ) Contractor’s failure to maintain,
preserv e, retain, produce, or protect records in accordance with this Agreement and applicable Laws
(including but not limited to Florida laws regarding public records).

B. The provisions of this paragraph are independent of, and will not be limited by, any insurance required to
be obtained by Contractor pursuant to this Agreement or otherwise obtained by Contractor, and the

prov isions of this paragraph survive the expiration or earlier termination of this Agreement with respect to
any claims or liability arising in connection with any eventoccurring prior to such expiration or termination.



OTHER CONSIDERATIONS

1.

Required provision about duty to adhere to public
of such records after the ferminatfion of the con

Cyber Liability issues and Data Privacy Ris
creates a duty to inform city about any
assume responsibility for providing an
requirements arising from a Data B
§501.171, F.S.

Additional Insured Status. |
an Additional Insured.
guarantee this step.
agreement may it



MUNICIPALITIES PROTECTING ITSELF WHEN
ALLOWING GOVERNMENTAL FACILITIES TO

Governmental entities typically allow the public to use a wide array
usually provided free of charge, such as passive parks and playgr
taxpayer dollars. There are also facilities that government have
contingent upon rental, payment of fees, and the entry into

Many municipalities hav e renov ated or constructed new
government buildings, many of which are equipped wi
theaters with technological capabillities of hosting t
exclusive catering contracts with city vendors, a
the consumption of alcoholic beverages on th

When allowing the public to rent a city faci
occupation, use of outside vendors, an
for the negligent acts or omissions of

Any time a government facility,
accidental injuries may occur
hosting an event.



RENTER OF FACILITY'S NEGLIGENCE OR C
ON THE PREMISES?

Under Florida commonlaw, government generally ca
liability for dangerous conditions on public premises
with a renter. Furthermore, liability to an injured p
away by having a third party vendor, such as
company, maintainthe premises.

Example: Injury occurred because par
into an area intended for pedestria

Example: Injury occurred becc
and flooring, creating a trip




NON-DELEGABLE DUTIES

Under Florida's common law, the owner of a premises has a legal duty to maintain that premises in @
reasonably safe condition. That duty is nondelegable, which simply means that a premises owner
may not escape that duty by hiring an independent contractor to perform that nondelegable duty.
So, for example, if a patronin arented municipal meeting room is injured by slipping on a foreign
substance, the premises owner may not insulate itself from liability to the injured party

simply because it hired a cleaning company to maintain the floors.

The concepts of nondelegable duty and vicarious liability, as several appellate courts have noted,
are frequently confused and often conflated. A cause of action for vicarious liability and for the
breach of a non-delegable duty hav e different legal rationales. Vicarious liability is an indirect
liability, whereby an employee's negligence may be imputed to the employer. The vicariously liable
party has not breached any duty to the plaintiff, but is liable based solely on the legal imputation of
responsibility for another party's tortious acts.

Liability for breach of a nondelegable duty, however, arises from direct, not imputed, liability. Stated
another way, the party subject to the nondelegable duty is directly liable for the breach of that duty,
and the assignment of liability based on the tortious acts of another is not considered. Jauma v. City
of Hialeah,758 So.2d 696, 698 (Fla. 3d DCA 2000)(holding that city had a nondelegable duty to
maintain its sidewalks in a reasonably safe condition, and City would not be

insulated if negligence of third party contractor caused the dangerous condition).



RISK INCREASES ANY TIME A FACILITY IS OCCU
GOVERNMENT HAS TO MAKE SURE INCOME
FROM RENTAL/USE OUTWEIGHS RISK

e When governmental enfities are providing access to public
contracting out services to keep and maintain the publi
be made to have that third party vendor procure, obt
insurance coverage for the governmental entity, n
additional insured.

e Indemnity provision to renters should state t
and accepts them as is, and that the re
for any injuries or damages occasione

e |n addition, it should be specifie
damages occasioned by use
the premises, whether the
over any other insuranc
injuries sustained in the



MUTUAL INDEMNIFICATION

When contracting for services, it is commo
request mutual indemnification. That mec
willbe held responsible, and neither wi
liable for acts of negligence not ca




COMMON LAW INDEMNITY

Whenever a business or private person seeks touse a governmentalfacility, the con
an indemnity or mutualindemnity clause within the agreement. Depending on t
renteris a private citizen or a private corporation, consideration must be given
of indemnity agreement to utilize. Typically, for small pavilion rentals by a pri
it is not feasible torequire the procurement of insurance. For corporate or

Indemnityis a longstanding common law principle that shifts liability
technical reasons despite itslack of negligence. In Houdaille Ind
Supreme Court defined indemnity as follows:

Indemnityis a right which insures to one who disch
himself and another, should have been dischar
fault is the one against whom the indemnity is
without active negligence or fault, has bee
derivative, or technical ability, fo anoth
for which the former is held liable.

The Court noted that therecanbe no i
fault. Accordingly, there can be no

Since common law indemnity r
For instance, in case whe

guests. Someone trips
some degree of negli



CONTRACTUAL INDEMNITY

In the context of renting out government facilities, a plai
could be based upon vicarious liability, a nondeleg
the premisesuser and premises owner are joint to
couldset up a facility that channels pedestrian
municipality would not normally have peopl
whether eitherthe municipality, the renter
maintainthose areas so that they woul

Giventhe prospects of potentially |
indemnity, both governmental
indemnification, requiring on
and costs required to def
finding of fault or negli



TERMS TO INCLUDE IN A RENTAL AGREEM
A PRIVATE PERSON OR ENTITY

While, like in any building rental, there are an array of standard terms to include, including foru
numerous representations and warranties, a municipality allowing use of its facilities should

1. Insurance. As stated abov e, not all renters and ev ents may require insurance, for
meeting rooms, it is advisable to require the licensee to furnish to the municipali
include tort and contractual liability. The municipality should require that it b
Certificate of Insurance, making the renter's coverage the primary insuran

2. Damage to property. The renter should assume full responsibility to p
municipal facilities or property arising out of the renter's use, regar
engagement and post-engagement inspection checklist, and r

3. Security. Depending on the nature of the activity, and co
for the security of its patrons. The Agreement should spe
for the event evenif off duty police officers of the mu

4. Subcontracting. No subconfracting of servicess
advance knowledge and information as to a
food and materials.

5. Limitation of Liability for Equipment Fai
which may cause a disruption or h
assumed for any costs or dama
utilities.



MATTERS TO CONSIDER BEYOND A STAND
INDEMNITY CLAUSE

1. Broad definition of time. Many indemnity provisions limit indemnity to injuries occurri
facility, or the term of the agreement. Anindemnity clause should be drafted br
occur even beyond the term of the agreement or use. For example, a renter
not necessarily visible to the municipality (grease on the floor from cooking
aftertherental. In circumstances such as this, the indemnity provision sh
eventswhich arise out of therenter's use, including those that occur

2. Selection of Counsel. Many fine insurance defense attorneys ar:
governmental entities, including the application of §768.28, Fl
operational functions. In addition, many insurance compani
their approved counsel. In order toinsure that the entityi
shift defense fees and costs to the other side, but speci
counsel.

3. Alcohol Consumption. Any time alcohal is ser
including additional security, and compet
those who furnish or sell alcohol willingly
alcohol. Any person or contractor dis
In addition, in order to avoid liabilit
not serve beverages should be |
independent contractors, an



SAMPLE INDEMNIFICATION PROVISIO

A. Contractor shall defend at its expense, pay on behalf of, hold harmless and indemnify
and appointed officials and volunteers (collectively, “Indemnified Parties”) from and ag
pendlties, fines, fees, judgments, losses and damages (collectively, “Claims”), wheth
Claims for damage to property or bodily or personal injuries, including death at a
entities; and costs, expenses and attorneys’ and experts’ fees at frial and on ag

out of orin connection with, in whole or in part, directly or indirectly:

(i) The performance of this Agreement (including any amendments there
subcontractors; or

(i) The failure of Contractor, its employees, agents, representatives c

defined herein); or

(i) Any negligent act or omission of the Contractor, its employe

representatives, or subcontractors, whether or not such negli

be either solely that of the Confractor, its employees, age

subcontractors, or to be in conjunction with the claime

including that of any of the Indemnified Parties; or

(iv) Any reckless or intentional wrongful act or omi

employees, agents, representatives, or subco

(v) Contractor’s failure to maintain, preserve

in accordance with this Agreement and ¢

to Florida laws regarding public record

B. The provisions of this paragraph a

any insurance required fo be ob

or otherwise obtained by Co

the expiration or earlier term

or liability arisingin conne

or termination.




QUESTIONS?

Thank youl!

Scott D. Alexar




